
Glossary of commonly used terms in relation to disability law

Access: the general possibility of entering a building or area, of using services and communications or of retrieving information. Access to a private environment can be refused by the owner as part of his or her right of ownership. Public areas or services on the other hand are required to grant access to everybody, which is why access cannot be denied directly. However, various actual barriers can make it in fact impossible for certain persons to access a public environment, e. g. stairs in front of public building prevent a person requiring a wheelchair from entering.
If access to an environment is denied, that environment is not ↑accessible. 

Access to justice: a broad concept, encompassing people's effective ↑access to the systems, procedures, information, and locations used in the administration of justice. It includes fundamental rights such as the rights to equality before the courts and tribunals; to fair and public hearings; to legal aid; to a competent, impartial and independent judiciary or to an effective remedy. It also includes simple practical aspects which tend to be overlooked but are of special significance for persons with ↑disabilities, such as ↑access to buildings, barrier-free court rooms, translation into sign language or provision of information in Braille.
[bookmark: _GoBack]Access to justice for all, including victims of crime, suspects, witnesses, defendants, appellants, but also jurors in a trial, lawyers, judges or otherwise a party, must be guaranteed in any context, be it a legal, a quasi-legal (ombudsman, equality body etc.) or an administrative proceeding. Access to justice is often denied to persons with disabilities by reducing their legal capacity or by physical or intellectual barriers reflecting the inaccessibility of the justice system.
Art. 13 UNCRPD: “States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages. In order to help to ensure effective access to justice for persons with disabilities, States Parties shall promote appropriate training for those working in the field of administration of justice, including police and prison staff.”

[bookmark: accessibility]Accessibility: an accessible environment ensures persons with ↑disabilities access, on an equal basis with others, to physical environments, to transportation, to information and communication, and to other public facilities and services. ↑Access must be made equivalent to everyone by providing non-↑discriminatory access conditions. This enables persons with disabilities to live independently and ↑participate fully in all aspects of life. 
Art. 9 UNCRPD: “To enable persons with disabilities to live independently and participate fully in all aspects of life, States Parties shall take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas. […]”

[bookmark: appropriatemeasures]Appropriate measures: according to the Employment Equality Framework Directive (2000/78/EC), in the employment context effective and practical measures to adapt the workplace to the ↑disability of an employee must be taken, for example, adapting premises and equipment, patterns of working time, distribution of talks or provision or training or integration of resources.

[bookmark: directdiscrimination]Direct discrimination: Direct ↑discrimination occurs if one person is treated less favourably than another in a comparable situation, solely on the grounds of his or her ↑disability.

[bookmark: directeffect]Direct effect: In the EU legal order, an international agreement is inferior to the provisions of the TFEU and the TEU, but superior to secondary EU law (Art. 216 TFEU). It forms an integral part of EU law and, after the conclusion [i.e. ratification by the EU]it has legal effect in the EU legal order without requiring further acts of implementation (as a regulation or directive). Under the condition that its provisions are sufficiently clear, precise and unconditional they can be invoked before the CJEU by an individual; this is the essence of direct effect. Although most of the UNCPRD’s provisions do not seem to fulfil these conditions, some of them may possibly have direct effect (e. g. potentially Arts. 5, 9, 19, 20, 27, 31, 32). In any case, the CJEU may use the provisions of the UNCPRD as an aid in interpreting the scope of the EU Charter of Fundamental Rights.

[bookmark: disability]Disability: The notion of disability is subject to interpretation. So far, no universally accepted definition exists. Traditional definitions rely on biological characteristics of persons with disabilities. An individual is limited to ↑participate by his or her impairment, which can be either physical (sensory or mobility impairment) or intellectual (lack of cognitive and social skills). The corresponding strategy to address the issue would be to correct the individual’s deficit by providing medical, vocational or psychological rehabilitation or segregated services. Disabled persons are regarded as patients, beneficiaries, incapables or dependents.
The social model of disability identifies systemic barriers, negative attitudes and exclusion by society (purposely or inadvertently) as the main contributory factors in disabling people, i. e. it is the society as a whole that is responsible for creating barriers to full participation of persons with disabilities, and it is the society as a whole that has the responsibility to remove them. This can be attained by altering the physical and social environment and providing support where necessary (assistive technology, personal assistance). Disability is no longer viewed as a characteristic of the individual, but as a feature of a non-↑inclusive society. Disabled persons do not take any special role, they are simply regarded as citizens. This new approach on defining disability represents a ↑paradigm shift in policy on disability. 
The UNCRPD is the first international human rights treaty to adopt the social model of disability. Its definition of disability is, however, not closed, so it can be extended if necessary.
Art. 1 UNCRPD: "Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others."

[bookmark: discrimination]Discrimination: “any distinction, exclusion or restriction on the basis of ↑disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. It includes all forms of discrimination, including denial of ↑reasonable accommodation” (Art. 2 UNCRPD). There is a distinction between ↑direct and ↑indirect discrimination, although many legal texts concerning discrimination (the UNCRPD included) do not make a terminological distinction and summarise both notions under the term “any discrimination”. One of the texts that provide separate definitions for both terms is the Employment Equality Framework Directive (2000/78/EC). 

[bookmark: generalobligation]General obligations: numerous duties imposed upon State Parties by the UNCRPD to ensure the equal enjoyment of human rights by all persons with ↑disabilities. 
The UNCRPD does not seek to establish any new rights. Its principal purpose is to elaborate obligations of State Parties to ensure protection and promotion of the whole spectrum of existing civil, political, economic, social and cultural human rights. Amongst these obligations, State Parties are required to adopt legislative, administrative and other measures to implement the Convention; to abolish or amend existing laws, regulations, customs and practices that discriminate against persons with disabilities; to refrain from engaging in any act or practice that is inconsistent with the Convention; to ensure that public authorities and institutions act in conformity with the Convention; to promote research and development of ↑universally designed goods, services, equipment and facilities; and to adopt an inclusive approach to protect and promote the rights of persons with disabilities in all policies and programmes. 
These duties can be carried out ↑progressively. The consultation with and involvement of persons with disabilities is required in developing and implementing legislation and policies and in decision-making processes concerning UNCRPD rights.
To ensure that these obligations are fulfilled, the UNCRPD creates the Committee on the rights of persons with disabilities which monitors the implementation of the UNCRPD by the State Parties.

[bookmark: inclusion]Inclusion: a concept of society in which every person is accepted and respected as an individual to be treated equally and to fully ↑participate in social life, and where no distinction is made on the grounds of a disability. It is to be distinguished from the concept of integrative society, where persons with disabilities are not excluded, but are considered to be in need of disability-specific provisions and practices to participate.
Inclusive concept corresponds to the social model of ↑disability. A means of achieving an inclusive society is ↑universal design.

[bookmark: indirectdiscrimination]Indirect discrimination: Indirect ↑discrimination consists of a provision or practice which is apparently neutral but in fact has a particularly disadvantageous impact upon persons with ↑disabilities. The author of the provision may have no idea of the practical consequences. The provision is therefore regarded as discrimination irrespective of whether there was any intention to discriminate, unless it can be justified as an appropriate measure to a legitimate aim.

[bookmark: legalcapacity]Legal capacity: The concept of legal capacity is based on two aspects: the capacity to have rights and the capacity to act. Capacity to have rights means the capacity to be a potential holder of rights and obligations, while capacity to act means the capacity to exercise these rights and to enter into legal relationships. People with intellectual or psychosocial ↑disabilities are often denied the capacity to act component of legal capacity and placed under guardianship. 
The UNCRPD targets the deletion of the guardianship system and replaces it with the support system in making decisions. Persons with intellectual disabilities shall no longer be substituted, but supported in their decision-making, so that they remain legally capable to act. No guardian decides on behalf of a disabled person, but this person is instead aided with his or her own decision-making, e. g. by providing ↑accessible information or translating legal texts into simple language. The will of the disabled person is decisive in any of his or her legal acting. 
Multiple State Parties (such as Australia, Canada, Egypt, France, Mexico, Syria, UK) have however declared reservations on the interpretation of the concept of legal capacity as used in the UNCRPD.
Art. 12 UNCRPD: “1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.
2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. […]”

[bookmark: mixedagreement]Mixed agreement: refers to an international agreement, such as the UNCRPD, that concerns issues of both Union and Member State competence, which is therefore signed by both the EU and its Member States. Mixity is due to the fact that part of the agreement falls within the scope of the EU powers and part within the scope of the powers of the Member States. The UNCRPD, like other multilateral agreements that make provision for participation by regional organisations such as the EU alongside its Member States, provides for a Declaration of competence by the regional organisation, specifying which areas of the agreement fall within the competence of the regional organisation and which are within that of its Member States. A Member State has an EU law obligation to implement the UNCRPD (as a mixed agreement) (↑direct effect).

[bookmark: paradigmshift]Paradigm shift: A general shift in policy on ↑disability from a focus on individual limitations towards societal barriers, i. e. from the biological model of disability towards the social model of disability. 
In context of ↑legal capacity also refers to the development from a system of substituted decision-making, such as guardianship, towards a system in which supported decision-making is the default model.

[bookmark: participation]Participation: The UNCRPD promotes full and effective participation of persons with ↑disabilities in society on an equal basis with others. Participation should be understood well beyond political participation (and the voting context). It includes non-political participation in cultural life, recreation, the labour market, leisure and sport.

[bookmark: preliminaryrulingprocedure]Preliminary ruling procedure: Any Member State court may (or, in case it is a court of last instance, is obliged to) bring a matter to the CJEU to give a preliminary ruling. The matter in question has to concern the interpretation of the Treaties or EU secondary law and has to be relevant for the national court to deliver judgement. In case of uncertainty about the scope of the UNCRPD, national judges can thereby obtain clarification of the substance of the Convention.
Art. 267 TFEU: “The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings concerning:
(a) the interpretation of the Treaties;
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union;
Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the Court to give a ruling thereon. […]”

[bookmark: proactivemeasures]Proactive measures: Distinct from reactive measures, which only take effect after a ↑discrimination occurred and which put pressure on those who are targets of discrimination, proactive measures aim to prevent any discrimination from taking place and put pressure on those with the power to discriminate. 

[bookmark: progressiverealization]Progressive realization: State Parties shall take “measures to the maximum of [their] available resources […] with a view to achieving progressively the full realization” (Art. 4 Par. 2 UNCRPD) of the rights granted in the Convention. These measures must be taken within a reasonably short time and should be deliberate, concrete and targeted as clearly as possible towards meeting the obligations recognized in the Convention.

[bookmark: publicprocurement]Public procurement: the awarding of contracts for public works and for the purchase of goods and services by a public authority, such as a government agency. Since it can be used by Member States to interfere with the European internal market in favour of national economy, it has been subject to heavy EU regulation. The EU directives 2004/17/EC and 2004/18/EC require public calls for tenders to be ↑accessible to persons with ↑disabilities to enable equal treatment of economic operators.

[bookmark: publicservice]Public service: essential services that are considered to be of such significance that they should be made available to everyone. To ensure this, they are provided by a government to its citizens, either directly through public agencies or by financing private provisions of services. 
In European terminology, public service is divided into service of general interest (SGI) and service of general economic interest (SGEI). SGI is a non-economic service which is essentially restricted to core functions of the state and is not traded on the market (basic education services, legal, judicial and police system, social protection systems). SGEI is an economic service that operates in a market environment. CJEU case law has tended to rule that almost all services are economic. Health care, social housing, care homes for the elderly, job centres, ambulance services and some parts of tertiary and higher education have been ruled to be economic services.

[bookmark: reasonableaccommodation]Reasonable accommodation: ”necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with ↑disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms” (Art. 2 UNCRPD). Its denial is regarded as ↑discrimination.
In the employment context, employers shall take ↑appropriate measures, where needed in a particular case, to enable a person with a ↑disability to have ↑access to, participate in, or advance in employment, or to undergo training, unless such measures would impose a disproportionate burden on the employer.

[bookmark: serviceofgeneralinterest]Service of general (economic) interest: ↑Public service.

[bookmark: stateaid]State aid: The concept of state aid is wider than that of ↑subsidies and includes any public measure that reduces costs normally borne in budget of undertakings and although they are not subsidies have similar effects. Intention to grant cost reduction is not relevant.

[bookmark: subsidy]Subsidy: a financial assistance paid by the government directly to a business or economic sector as a subvention to support its economic prosperity.

[bookmark: universaldesign]Universal design: Universal design is the “design of products, environments, programmes and services to be usable by all people, to the greatest extent possible, without the need for adaptation or specialized design. [It] shall not exclude assistive devices for particular groups of persons with ↑disabilities where this is needed” (Art. 2 UNCRPD). Universal design has been prominently implemented into EU legislation by the Committee of ministers with its resolutions “European Resolution on Universal Design (ResAP(2001)1)”, “Achieving full Participation Through Universal Design (ResAP(2007)3)”.
1

